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Application for Patent Term Adjustment, 37 CFR 1.705 

The patentee hereby requests reconsideration, under 35 USC 154 (d), of the 
Determination of Patent Term Adjustment made by the Director as indicated on the Issue 
Notification and on the face of US 7544381, issued 06/09/2009, copies of which are attached 
hereto. 

As indicated on the face of the patent and on the Issue Notification, the 
adjustment to patent term is 1036 days. Also attached is the PAIR record showing the basis for 
this determination. The determination is incorrect. 

The application was filed on September 9, 2003 and so is entitled to the benefit of 
the current version of 35 U.S.C. 154. The determination fails to follow the calculation method 
required by law as determined in Wyeth v. Diidas, 88 USPQ2d 1538 (D.D.C. 2008), currently on 
appeal to the Federal Circuit, which is controlling law for the issues presented herein. 

This Application constitutes a request that the patent term adjustment be made in 
accordance with the determination method described in the Wyeth case. Applicant also requests 
that the decision on this petition be held in abeyance pending final adjudication of the Wyeth 
case. 



This request is accompanied by the fee set forth in §37 CFR 1.18(e). 
This request is timely filed as it is being filed on 8/10/2009. The patent issued 
6/19/2009 and the two month date for petitioning the commissioner fell on a Sunday, 
8/09/2009. Under the patent statutes, the patentee is entitled to file this petition on 
the Monday immediately following the Sunday due date. This request could not have 
been filed prior to the issuance of the patent as the "three year" delay days could not 
have been determined until the issuance date. To that end, Petitioner notes that a 
petition filed by this law firm prior to the issue date, in application 10/658729, was 
held in abeyance pending issuance of the patent in a decision in which the Office 



As the instant application for patent term adjustment requests 
reconsideration of the patent term adjustment as it relates to 
the Office's failure to issue the patent within 3 years of the 
filing date, a decision is being held in abeyance until after 
the actual patent date. Knowledge of the actual date the patent 
issues is required to calculate the amount, if any, of 
additional patent term patentee is entitled to for Office 
failure to issue the patent within 3 years. See § 1.703(b). 

and further: 

Rather than file the request for reconsideration of Patent Term 
Adjustment at the time of the mailing of the notice of 
allowance, applicant is advised that they may wait until the 
time of the issuance of the patent and file a request for 
reconsideration of the patent term pursuant to 37 CFR 1.705(d). 
The USPTO notes that it does not calculate the amount of time 
earned pursuant to 37 CFR 1.702(b) until the time of the 
issuance of the patent and accordingly, the Office will consider 
any request for reconsideration of the patent term adjustment 
due to an error in the calculation of 37 CFR 1.702(b) to be 
timely if the request for reconsideration is filed within two 
months of the issuance of the patent. 

Statement of the facts involved: 

The correct patent term adjustment and the basis under 37 CFR § 1.702 for the 
adjustment is as follows: 



stated: 



USPTO delay days to the issuance of the first Office Action 
Applicant delay days 

Non-overlapping three year days (excluding days 
subsequent to filing of RCE) 



+1004 



1057 
-21 



Correct Adjustment 



1652 



(ii) The relevant dates as specified in §§ 1 .703(a) through (e) for which an adjustment 
is sought and the adjustment as specified in § 1.703(f) to which the patent is 
entitled are explained as follows: 

The Office calculation of 1036 days fails to recognize any "three years" delay 
days. As Wyeth establishes, this is improper. This application was pending for more than three 
years as of 09/09/2006. No time was consumed by an interference proceeding under 35 U.S.C. 
135(a); no time was consumed by the imposition of a secrecy order under 35 U.S.C. 181; by 
review by the Board of Patent Appeals and Interferences or a Federal court. Applicant is entitled 
to an additional adjustment to the patent term based on the delay between the three year -date 
(09/09/2006) and the issue date of (06/09/2009), and adjusted to take into account overlap 
between the "three years" delay days and the delay beyond 14 months. In this case, the overlap 
period extended from 09/09/2006 to 10/02/2007. 

All delay in the processing of the application by the Office that was requested by 
the applicant has already been accounted for. 

From and including 09/09/2003 through 06/09/2009, the date of issuance, the 
number of three years days was 1004 days. Subtracting the overlap of 388 days of USPTO delay 
falling in this same interval, for which the patent term has already been credited, and the 
Applicant's delay of 21 days leaves a balance of 616 days, which balance should have been 
added to the 1036 days calculated for the adjustment as of the date of the Determination. Thus 
the total adjustment that should have been shown on the face of the patent 35 USC 154 (b) was 
1652 days. 

(iii) The patent is not subject to a terminal disclaimer. 

(iv) (A) The applicant does not believe that there are any circumstances during the 
prosecution of the application resulting in the patent that constitute a failure to engage in 

reasonable efforts to conclude processing or examination of such application as set forth 
in § 1 .704, other than those already accounted for in the applicant delay days noted 
above. 

All items required under 37 CFR 1.705 having been provided herein, the applicant 
requests that the Patent Term Adjustment be corrected to show an adjustment of 1652 days. 



RespectfiiUy submitted, 

VIDAS, ARRETT & STEINKRAUS 
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